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SUPPORTING STATEMENT
PERMITS FOR INCIDENTAL TAKING OF ENDANGERED 

OR THREATENED SPECIES
OMB CONTROL NO. 0648-0230

A. JUSTIFICATION

1.  Explain the circumstances that make the collection of information necessary.

The Endangered Species Act of 1973 (ESA; 16 U.S.C. 1531 et. seq.) prohibits the taking of
endangered species, but provides some exceptions under Section 10.  The information collection
is required for persons to obtain a permit to take endangered species incidental to an otherwise
lawful activity.  The regulations at 50 CFR §222.307 set out specific requirements on what
information must be provided in order to apply for an incidental take permit, or for an exception
from needing such a permit.   The regulations contains three sets of information collections:  (l)
applications for incidental take permits under §222.307(b); (2) applications for certificates of
inclusion under §222.307(f)(1); and (3) reporting requirements for issued permits under
§222.307(d).  In addition, under protective regulations for certain listed species, a group may
submit a watershed plan to NMFS for review against guidelines that meet the standards of
223.204.  If the plan is adequate, then habitat restoration activities outlined in the plan are
exempt from applying for an incidental take permit.

For applications and watershed plans, the required information is used to evaluate the activity
proposed in the application.   For annual reports, the required information is used to evaluate
ongoing activities.  All of the information is necessary for NMFS to ensure the conservation of
endangered species under the ESA.  Each information collection is unique and is not duplicated
by NOAA.

2.  Explain how, by whom, how frequently, and for what purpose the information will be
used.

All of the required information is used to evaluate the impacts of the proposed activity on
endangered species; for example, to make the determinations required by the ESA prior to
issuing a permit, and to establish appropriate permit conditions.  The analysis involved in
making these determinations requires detailed information on the activity, the endangered
species and how the activity may affect the animals directly or indirectly through alterations of
the habitat.

Incidental Take Permits

See the attached application instructions (2 sets).  The instructions for sea turtles were made
more specific, and include more explanation, to make it clearer for the applicants.  The
information required by both sets of instructions follow the regulations and are essentially the
same.
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I - III. Self-explanatory

IV-V. It is important for management purposes to know what species and stock will be affected
by the proposed activity.  Due to animals' seasonal habits, such as breeding, the dates and
locations of the activity are important to determine the impact to the species.  NMFS can provide
the applicant with any information that the applicant may not have on the biology, distribution,
etc.

VI. A.  As a requirement to obtain exception to the ESA for incidental take of an endangered
species, there must be a conservation plan developed.  The purpose of this plan is to provide
some benefit to the species to offset the negative impacts of the incidental take.

B.  The ESA also covers habitat for listed species.  Animals cannot survive without
habitat, so protecting/restoring  their habitat is an important part of their conservation and
recovery.

C.  Because the proposed activity may have an adverse impact on a listed species, NMFS
must ensure that all reasonable measures will be taken to minimize that impact.  Adequate
funding must be available to ensure that the conservation plan can be carried out.

D.  NMFS must ensure that alternatives to the proposed action, which would have a
lesser/no impact on the species, cannot reasonably be carried out in place of the proposed action. 
Again, NMFS must ensure that all reasonable measures will be taken to minimize the impact to
listed species. 

E.  NMFS must ensure that the data supplied in the application is valid.  

Certificates of Inclusion

An application for a certificate of inclusion, to allow individuals to be included under a general
incidental take permit, must include the following:

1.  General incidental take permit under which the applicant wants coverage (self-explanatory).

2.  Applicant's name, address and telephone number (if the applicant is a partnership or corporate
entity, then the applicable details) (self-explanatory).

3.  Description of the activity the applicant wants covered under the general permit, including
anticipated geographic range and season (See explanation under IV and V above).

4.  Signed statement that the applicant has read and understood the general incidental take permit
and the conservation plan, will apply with the applicable terms and conditions, and will fund the
applicable measures of the conservation plan (Self-explanatory, and see explanation under VI A.
and C. above).

Permit Reports

The reports required by the incidental take permits are used by NMFS to monitor the taking, to
assess the impacts to the species and its habitat, and to monitor compliance with the terms and
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conditions of the permit.   This information is necessary to ensure that the taking is not
appreciably reducing the likelihood of the survival and recovery of the species and for
determining whether the terms and conditions of the permit are being complied with, as required
by sections 10(a)(2)(B) and (C) of the ESA.  The regulations at §222.307(d)(1) state that permits
must contain "Reporting requirements or rights of inspection for determining whether the terms
and conditions are being complied with".  The requirements for reports therefore, vary from
permit to permit, depending on the permit conditions.

Watershed Plans

There are no formal instructions for Watershed Plans-- other than the regulations themselves,
which state that a Watershed Plan must address the following, taken from 222.307(c):

(i) The status of the affected species or stocks (See explanation for IV-V above);
(ii) The potential severity of direct, indirect and cumulative impacts on the species or stocks and
habitat as a result of the proposed activity (See explanation for VI B and C above);
(iii) The availability of effective monitoring techniques (To ensure that the actual impact is not
different from the expected impact);
(iv) The use of the best available technology for minimizing or mitigating  impacts (See
explanation for VI C above); and
(v) The views of the public, scientists and other interested parties knowledgeable of the species
or stocks or other matters related to the application (NMFS is required by the regulations, when
issuing an exemption to ESA prohibitions, to solicit review and comment on the proposed
activity from experts and the public).

Transfer of Permits

NMFS is currently in the process of changing its Regulations to allow for transfer of certain
types of permits.  This proposed rule would allow the transfer of permits associated with Habitat
Conservation Plans, Safe Harbor Agreements and Candidate Conservation Agreements with
Assurances.  NMFS proposes this change to the regulations because on two occasions permit
holders wanted to sell their property to new owners.  The new owners would need to apply for a
separate permit to continue implementing actions required from the previous permit.  If
regulations are revised to allow transfers, NMFS and the new landowners will save time and
money by transferring permits instead of issuing new permits.  

3.  Describe whether, and to what extent, the collection of information involves the use of
automated, electronic, mechanical, or other technological techniques or other forms of
information technology.

Application instructions are available over the Internet.  The reports may be submitted
electronically (over email), but NMFS must receive a signed paper copy of applications. 
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4.  Describe efforts to identify duplication.

Because the information required is for the receipt of benefits (exemption from the ESA Section
10), and reporting on permit activity, the information collection is unique. 

5.  If the collection of information involves small businesses or other small entities, describe
the methods used to minimize burden. 

This collection should not have a significant impact on small entities.

6.  Describe the consequences to the Federal program or policy activities if the collection is
not conducted or is conducted less frequently. 

If the information were not collected, the incidental taking would not be allowed, and the
applicant could not lawfully conduct the activity.  Annual reporting on permits is necessary to
monitor the activity under the permit and the status of the species.  Less than annual reporting
would hinder NMFS' ability to conserve listed species.

7.  Explain any special circumstances that require the collection to be conducted in a
manner inconsistent with OMB guidelines. 

The collection will be consistent with OMB guidelines.

8.  Provide a copy of the PRA Federal Register notice that solicited public comments on the
information collection prior to this submission.  Summarize the public comments received
in response to that notice and describe the actions taken by the agency in response to those
comments.  Describe the efforts to consult with persons outside the agency to obtain their
views on the availability of data, frequency of collection, the clarity of instructions and
recordkeeping, disclosure, or reporting format (if any), and on the data elements to be
recorded, disclosed, or reported.

A Federal Register Notice (copy attached) solicited public comment on this renewal.  No
comments were received.

The application instructions were put on the Internet in response to applicants' requests. 
Feedback received on the application instructions is applied if possible (i.e., if it is consistent
with the ESA regulations).

9.  Explain any decisions to provide payments or gifts to respondents, other than
remuneration of contractors or grantees.

No payments or gifts are given.
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10.  Describe any assurance or confidentiality provided to respondents and the basis for
assurance in statute, regulation, or agency policy.

No confidentiality is promised.  The information supplied is a matter of public record.

11.  Provide additional justification for any questions of a sensitive nature, such as sexual
behavior and attitudes, religious beliefs, and other matters that are commonly considered
private.

No sensitive questions are asked.

12.  Provide an estimate in hours of the burden of the collection of information.

See table below.

Note: No watershed plans or certificates of inclusions were submitted during the year 2000.

Cost to Public

Permit
Applications
(once per
permit)

Certificates
of Inclusion

Permit
Reports
(annually)

Watershed
Plans
(once per
plan)

Transfer of
Incidental
take
permits

TOTAL

Annual # of
Respondents

11 0 11 0 2 13

Number of
Hours per
Response

80 0.5 8 10 40

Total Hours
(Annually)

880 0 88 0 80 1048

Cost per
Response
(@ $18/hr)

$1,440 $0 $144 $0 $720 $2,304

Total Cost
(Annually)

$15,840 $0 $1,584 $0 $1,440 $18,864

Cost to Government

Processing:
Federal
Government
Hours per
Response

120 0 4 80

Total Hours
(Annually)

1,320 0 44 0 160 1,524



Permit
Applications
(once per
permit)

Certificates
of Inclusion

Permit
Reports
(annually)

Watershed
Plans
(once per
plan)

Transfer of
Incidental
take
permits

TOTAL

6

Cost per
Response
(@ $18/hr)

$2,160 $0 $0 $0 $1,440 $3,600

Total Cost
(Annually)

$23,760 $0 $0 $0 $2,880 $26,640

13.  Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection.

We estimate annual costs of $660  for copying and mailing.  For each permit application and
annual report submission, these would average $20 for reproduction of package.  Assuming a
mailing cost of $10 per package, the 11 submissions for permit applications and 11 annual
reports would total $660.

14.  Provide estimates of annualized cost to the Federal government.

See table above.

15.  Explain the reasons for any program changes or adjustments reported in Items 13 or
14 of the OMB 83-I.

The changes are program changes due to reinstatement of an expired collection.

16.  For collections whose results will be published, outline the plans for tabulation and
publication.

There are no plans to publish the data.

17.  If seeking approval to not display the expiration date for OMB approval of the
information collection, explain the reasons why display would be inappropriate.

N/A.

18.  Explain each exception to the certification statement identified in Item 19 of the 
OMB 83-I.

There are no exceptions.

B.  COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS

This collection does not employ statistical methods.
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NATIONAL MARINE FISHERIES SERVICE
APPLICATION INSTRUCTIONS FOR PERMITS FOR THE  INCIDENTAL TAKE 

OF ENDANGERED OR THREATENED SPECIES UNDER THE ENDANGERED SPECIES ACT
In coordination with, but not substituting for 50 CFR 222.22

OMB control number (0648-0230)   Expiration date for clearance:  10/31/2001

Information Required in the Application
The Assistant Administrator may issue permits to take endangered or threatened marine species incidentally to an otherwise
lawful activity under section 10(a)(1)(B) of the Endangered Species Act of 1973 (ESA).  The information collection associated
with the following application instructions is required for the purpose of obtaining such a permit.  The information provided will
be used to process the incidental take permit in accordance with the ESA, including the solicitation of public comments on the
justification of the take of ESA-listed species incidental to proposed activities.  The information provided by an applicant in
accordance with these instructions is not confidential and is subject to public exposure for comments.  Notwithstanding any
other provision of the law, no person is required to respond to, nor shall any person be subject to a penalty for failure to comply
with, a collection of information subject to the requirements of the Paperwork Reduction Act, unless that collection of
information displays a currently valid OMB Control Number.  Public reporting burden for this collection of information is
estimated to average 80 hours per response, including the time for reviewing instructions, searching existing data sources,
gathering and maintaining the data needed, and completing and reviewing the collection of information.  Send comments regarding
this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the
address below.

An application for a permit should provide all of the following information.  The information needed in the application should be
presented in the same structure and format shown below to increase processing efficiency.  When a question does not apply, do
not overlook the category, but indicate Not Applicable (N.A.).  In some cases, a brief explanation as to why the category is not
applicable may expedite processing.  Please note that for the title and closing statement of the application, specific wording is
required.

If the applicant represents an individual or a single entity, such as a corporation, the application should be for an individual
incidental take permit.  If the applicant represents a group or organization whose members conduct the same or a similar activity
in the same geographical area with similar impacts on endangered or threatened marine species, the application should be for a
general incidental take permit.  To be covered by a general incidental take permit, each individual conducting the activity must
have a certificate of inclusion issued under paragraph (f) of 50 CFR 222.22.  NMFS estimates a public reporting burden of .5
hour for each certificate of inclusion.  The sufficiency of applications will be determined by the Assistant Administrator in
accordance with the requirements of  50 CFR 222.22.

Where to Send the Application
The application may be submitted electronically, if possible (either by email or by mailing a disk), but one signed original of the
complete application must be sent to: 

Chief, Endangered Species Division
National Marine Fisheries Service, F/PR3
1315 East-West Highway
Silver Spring,  Maryland  20910
Telephone (301) 713-1401, Fax (301) 713-0376

Modifications to Permits
Requests for modifications to incidental take permits should address all applicable sections of these instructions, including a
detailed description of the proposed changes.  Appropriate changes should also be made to the Conservation Plan.  Modification
requests involving an increased number of animals, additional species, an increased risk to the animals, or a significant change in
the location of incidental take are subject to the 30-day public review and are granted or denied at the discretion of the Assistant
Administrator for Fisheries.  
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I. One of the titles below as appropriate:

A. Application for an Individual Incidental Take Permit under the Endangered Species Act
of 1973.

B. Application for a General Incidental Take Permit under the Endangered Species Act of
1973.

II. Date of the application.

III. The name, address, telephone, and fax number of the applicant.  If the applicant is a
partnership, corporate entity or is representing a group or organization, include applicable
details.

IV. A description of the endangered or threatened species, by common and scientific name, and a
description of the status, distribution, seasonal distribution, habitat needs, feeding habits and
other biological requirements of the affected species.

V. A detailed description of the proposed activity, including, but not limited to:

A. The anticipated dates and duration of the activity.

B. The specific location of the activity.  Please include latitude/longitude coordinates if
possible.

C. For a general incidental take application, include an estimate of the total level of activity
expected to be conducted.

VI. The application must include a conservation plan based on the best scientific and commercial
data, which specifies:

A. The anticipated impact of the proposed activity on the listed species, including:

1. The estimated number of animals of the listed species and, if applicable, the
subspecies or population group, and range.

2. The type of anticipated taking, such as harassment, predation, competition for
space and food, etc.

3. The effects of the take on the listed species, such as descaling, altered spawning
activities, potential for mortality, etc.
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B. The anticipated impact of the proposed activity on the habitat of the species and the
likelihood of restoration of the affected habitat.

C. The steps that will be taken to monitor, minimize, and mitigate such impacts, including:

1. Specialized equipment, methods of conducting activities, or other means.

2. Detailed monitoring plans.

3. Funding available to implement measures taken to monitor, minimize and
mitigate impacts.

D. The alternative actions to such taking that were considered and the reasons why those
alternatives are not being used.

E. A list of all sources of data used in preparation of the plan, including reference reports,
environmental assessments and impact statements, and personal communications with
recognized experts on the species or activity who may have access to data not
published in current literature.

An application for a Certificate of Inclusion under a General Incidental Take Permit must include the
following:

1. General incidental take permit under which the applicant wants coverage;

2. Applicant's name, address and telephone number (if the applicant is a partnership or
corporate entity, then the applicable details);

3. Description of the activity the applicant wants covered under the general permit,
including anticipated geographic range and season; and

4. Signed statement that the applicant has read and understood the general incidental take
permit and the conservation plan, will apply with the applicable terms and conditions,
and will fund the applicable measures of the conservation plan.
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Endangered Species Act Section 10 
Incidental Take Permit Program for Sea Turtles

In coordination with, but not substituting for 50 CFR 222.22
OMB control number (06480230)   Expiration date for clearance:  10/31/2001

This document provides guidance on implementation of the Endangered Species Act (ESA) Section 10
incidental take permit program for endangered and threatened sea turtles.

INTRODUCTION
Section 10(a)(1)(B) of the ESA authorizes the National Marine Fisheries Service (NMFS), under some
circumstances, to permit the taking of fish and wildlife otherwise prohibited pursuant to Section 9 of the
ESA if such taking is "incidental to, and not the purpose of carrying out otherwise lawful activities." 
Under NMFS regulations (50 CFR 217-222) non-federal parties may apply for a Section 10 incidental
take permit to incidentally take threatened or endangered species of sea turtles.  As a condition for
issuance of a permit, the permit applicant must develop a conservation plan.  This plan must specify
actions to minimize negative impacts to the species of concern, must identify funding for mitigation
efforts, illustrate that there will be no appreciable reduction in the survival of the species and contain
adequate assurances that the plan will be fully implemented.  

NMFS authorized incidental take permits for sea turtles would generally be for activities that often relate
to the taking of individuals, such as by fishing, rather than by habitat degradation.  Most marine habitat
degradation is subject to Section 7 of the ESA and is not the purview of a Section 10 permit.  Habitat
degradation on turtle nesting beaches is the jurisdiction of the U.S. Fish and Wildlife Service, who
administers the ESA for those areas.

The Assistant Administrator may issue permits to take endangered or threatened marine species
incidentally to an otherwise lawful activity under section 10(a)(1)(B) of the Endangered Species Act of
1973 (ESA).  The information collection associated with the following application instructions is required
for the purpose of obtaining such a permit.  The information provided will be used to process the
incidental take permit in accordance with the ESA, including the solicitation of public comments on the
justification of the take of ESAlisted species incidental to proposed activities.  The information provided
by an applicant in accordance with these instructions is not confidential and is subject to public exposure
for comments.  Notwithstanding any other provision of the law, no person is required to respond to, nor
shall any person be subject to a penalty for failure to comply with, a collection of information subject to
the requirements of the Paperwork Reduction Act, unless that collection of information displays a
currently valid OMB Control Number.  Public reporting burden for this collection of information is
estimated to average 80 hours per response, including the time for reviewing instructions, searching
existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information.  Send comments regarding this burden estimate or any other aspect of this
collection of information, including suggestions for reducing this burden, to the address below.

WHO MAY APPLYAny non-federal entity may apply for a Section 10 incidental take permit.  A non-
federal entity includes, but is not limited to an individual, business, municipality, fishery organization, or
state agency.  State agencies, which regulate state fisheries, should apply for individual permits to cover
specific fisheries that incidentally take listed species of sea turtles.  Although individuals, businesses,
municipalities and fishery organizations are eligible to apply for an incidental take permit, state agencies
have the appropriate resources to develop conservation plans to institute actions that minimize negative
impacts to the species of concern.  
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Individual Incidental Take Permit.  If the applicant represents an individual or a single entity, such as a
state or corporation, the application would be for an individual incidental take permit.

General Incidental Take Permit.  If the applicant represents a group or organization whose members
conduct similar activities in the same geographical area with similar impacts on endangered or threatened
sea turtles, the application would be for a general incidental take permit.  To be covered by a general
incidental take permit, each individual conducting the activity would have to have a certificate of
inclusion (described later).

WHERE TO SEND THE APPLICATION
The application may be submitted electronically, if possible (either by email or by mailing a disk), but
one signed original of the complete application must be sent to: 

Chief, Endangered Species Division
National Marine Fisheries Service, F/PR3
1315 East-West Highway
Silver Spring,  Maryland  20910
Telephone (301) 713-1401, Fax (301) 713-0376
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APPLICATION REQUIREMENTS

Cover Letter

Include the Following Information:

1. Type of Permit.

A. Application for an Individual Incidental Take Permit under the Endangered
Species Act of 1973.

B. Application for a General Incidental Take Permit under the Endangered Species
Act of 1973.

2. Date of the application.

3. Name, address and telephone number of the applicant.  If the applicant is a partnership,
corporate entity or is representing a group or organization, include applicable address
details.

4. Description of each species of  Aendangered or threatened@ sea turtle impacted by the
activity, by common and scientific name; description of the status, geographical
distribution, seasonal distribution, habitat needs, feeding habits and other biological
requirements of each species.

5. Detailed description of the activity (fishery season):

A. Anticipated dates and duration of the activity.

B. Specific location of the activity and fishery effort in that area.

C. For a general incidental take application, an estimate of the total level of
expected fishery effort.

D. Other relevant information (e.g. gear description).

Conservation Plan

NMFS regulations require that a Conservation Plan be based on the best scientific and commercial data. 
Accordingly, a Conservation Plan must emphasize techniques, gear-types, and general practices to
mitigate takes.  The Conservation Plan may involve development of new gear-types or modification of
fishing practices. 

Include the Following Information:

1. Anticipated impact of the activity on the listed species of sea turtle(s), including:
A. The estimated number of animals impacted, their geographic range and, if

applicable, the subspecies or population group.
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B. Type of anticipated impact, such as capture, harassment, predation, competition
for space and food, nature of injury, etc.

C. Effects of impact on the listed species, such as descaling, altered reproductive
activities, potential for mortality, effects of repeated submergence, etc.

2. Anticipated impact of the activity on the habitat of the species and the likelihood of
restoration of the affected habitat.

3. Steps that will be taken to monitor, minimize, and mitigate such impacts, including:

A. Detailed monitoring plans (e.g. observer programs).

B. Detailed enforcement plans (e.g. monitoring Turtle Excluder Device
compliance).

C. Specialized equipment, methods of conducting activities, or other mitigation
techniques.

D. Detailed funding plan to implement measures taken to monitor, minimize and
mitigate impacts.

4. Alternatives to the activity considered and reasons why those alternatives are not being
used.

5. A list of all sources of data used in preparation of the plan, including reference reports,
environmental assessments and impact statements, and personal communications with
recognized experts on the species or activity who may have access to data not published
in current literature.

6. Other measures the Assistant Administrator of NMFS may require as necessary or
appropriate for the purposes of the plan (Section 10(a)(2)(A)).

PERMIT ISSUANCE CRITERIA
In order to issue a permit, NMFS must find that the applicant will effectively monitor the activity and
institute means to minimize and mitigate the impact on sea turtles, and that the incidental taking will not
reduce the likelihood of survival of the species or hinder its recovery.  NMFS also requires assurance that
the conservation plan will be implemented and that any other required measures will be implemented.

The following criteria are considered for issuance:
 

1. Status of the stock and/or species to be incidentally taken;2. Likely direct and
indirect impacts of the activity on sea turtles;

3. Availability and effectiveness of monitoring and enforcement programs;

4. Use of the best available technology to minimize and mitigate impacts; and
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5. Public comments received during the 30-day public notice and comment period.

6. Adequate funding for the Conservation Plan.

7. Taking will not appreciably reduce the likelihood of survival and recovery of the species
in the wild.

An issued permit would:

1. Require regular reporting and rights of inspection;

2. Identify species and number of animals allowed to be incidentally taken;

3. Specify the authorized method of incidental taking;

4. Require procedures for captured sea turtles (i.e. resuscitation techniques, disposal); 

5. Potentially impose administrative fees; 

6. Establish duration of the permit; and

7. Specify any other terms or conditions that the Assistant Administrator of NMFS
identifies necessary and appropriate.

Incidental take permits are subject to the requirements of the National Environmental Policy Act. 
Because issuance of the permit is a Federal action, NMFS will conduct a consultation for each permit as
required by section 7 of the Endangered Species Act.

CERTIFICATES OF INCLUSION
When NMFS authorizes a general incidental take permit, individuals conducting the activity covered by
the general permit must obtain certificates of inclusion.  For example, if NMFS issues a general incidental
take permit to a fishery organization for a coastal gillnet fishery, the owner or operator of a gillnet vessel
who wishes to operate under that permit must apply to NMFS for a certificate of inclusion.  NMFS
estimates a public reporting burden of .5 hour for each certificate of inclusion.

An application for a certificate of inclusion must include the following:

1. General incidental take permit under which the applicant wants coverage;

2. Applicant's name, address and telephone number (if the applicant is a partnership or
corporate entity, then the applicable details);3. Description of the activity the applicant
wants covered under the general permit, including anticipated geographic range and
season; and

4. Signed statement that the applicant has read and understood the general incidental take
permit and the conservation plan, will apply with the applicable terms and conditions,
and will fund the applicable measures of the conservation plan.
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PERMIT MODIFICATIONS
Requests for modifications to incidental take permits must address all applicable sections of these
instructions, including a detailed description of all proposed changes.  Appropriate changes must also be
made to the Conservation Plan.  Modification requests involving an increased number of animals,
additional species, an increased risk to the animals, or a significant change in the location of the activity
are subject to the 30-day public review and may be granted or denied the permit modification at the
discretion of the Assistant Administrator for Fisheries.
 
PERMIT VIOLATIONS, SUSPENSIONS, AND REVOCATIONS
If a permit or certificate holder is not complying with the terms and conditions of the permit, NMFS may
suspend or revoke the permit or certificate.  If a permit is revoked, then the permitted activity that
incidentally takes threatened or endangered species, would lose authorization.  In some cases, the state
itself would be the permittee and would be in violation of the ESA in the event that individual vessels do
not comply with the terms of the permit.  

COORDINATION WITH SECTION 6 AGREEMENTS
NMFS anticipates that most of the Section 10 incidental take permits will address activities that occur on
a state-wide basis.  NMFS will coordinate activities between state Section 10 permit applications and state
Section 6 cooperative agreements.  Both Conservation Plans and cooperative agreements seek to establish
effective mechanisms outside the federal government for conservation of listed and even non-listed
species.  It is possible that Conservation Plans could be incorporated into cooperative agreements of those
states.
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which is then subject to any subse-
quent lease, sale or transfer, the suc-
cessor to that enterprise must obtain a
permit prior to continuing the per-
mitted activity, with the exceptions
provided in paragraph (a)(2) of this sec-
tion.

(2) Certain persons, other than the
permittee, are granted the right to
carry on a permitted activity for the
remainder of the term of a current per-
mit, provided that they furnish the
permit to the issuing officer for en-
dorsement within 90 days from the date
the successor begins to carry on the ac-
tivity. Such persons are the following:

(i) The surviving spouse, child, execu-
tor, administrator, or other legal rep-
resentative of a deceased permittee,
and

(ii) The receiver or trustee in bank-
ruptcy or a court designated assignee
for the benefit of creditors.

(b) Except as otherwise stated on the
face of the permit, any person who is
under the direct control of the per-
mittee, or who is employed by or under
contract to the permittee for purposes
authorized by the permit, may carry
out the activity authorized by the per-
mit.

EFFECTIVE DATE NOTE: At 64 FR 14054, Mar.
23, 1999, part 222 was revised effective Mar.
23, 1999, with the exception of § 222.305 para-
graph (a), which contains information collec-
tion requirements and will not be effective
until approval has been given by the Office of
Management and Budget.

§ 222.306 Modification, amendment,
suspension, cancellation, and rev-
ocation of permits.

(a) When circumstances have changed
so that an applicant or a permittee de-
sires to have any term or condition of
the application or permit modified, the
applicant or permittee must submit in
writing full justification and sup-
porting information in conformance
with the provisions of this part and the
part under which the permit has been
issued or requested. Such applications
for modification are subject to the
same issuance criteria as original ap-
plications.

(b) Notwithstanding the require-
ments of paragraph (a) of this section,
a permittee may change the mailing
address or trade name under which
business is conducted without obtain-

ing a new permit or being subject to
the same issuance criteria as original
permits. The permittee must notify the
Assistant Administrator, in writing
within 30 days, of any change in ad-
dress or of any change in the trade
name for the business or activity speci-
fied in the permit. The permit with the
change of address or in trade name
must be endorsed by the Assistant Ad-
ministrator, who shall provide an
amended permit to the person to whom
it was issued.

(c) All permits are issued subject to
the condition that the National Marine
Fisheries Service reserves the right to
amend the provisions of a permit for
just cause at any time during its term.
Such amendments take effect on the
date of notification, unless otherwise
specified.

(d) When any permittee discontinues
the permitted activity, the permittee
shall, within 30 days thereof, mail the
permit and a request for cancellation
to the issuing officer, and the permit
shall be deemed void upon receipt. No
refund of any part of an amount paid as
a permit fee shall be made when the op-
erations of the permittee are, for any
reason, discontinued during the tenure
of an issued permit.

(e) Any violation of the applicable
provisions of parts 222, 223, or 224 of
this chapter, or of the Act, or of a term
or condition of the permit may subject
the permittee to both the penalties
provided in the Act and suspension,
revocation, or amendment of the per-
mit, as provided in subpart D to 15 CFR
part 904.

§ 222.307 Permits for incidental taking
of species.

(a) Scope. (1) The Assistant Adminis-
trator may issue permits to take en-
dangered and threatened species inci-
dentally to an otherwise lawful activ-
ity under section 10(a)(1)(B) of the Act.
The regulations in this section apply to
all endangered species, and those
threatened species for which the prohi-
bitions of section 9(a)(1) of the Act,
under the jurisdiction of the Secretary
of Commerce, apply.

(2) If the applicant represents an in-
dividual or a single entity, such as a
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corporation, the Assistant Adminis-
trator will issue an individual inci-
dental take permit. If the applicant
represents a group or organization
whose members conduct the same or a
similar activity in the same geo-
graphical area with similar impacts on
listed species for which a permit is re-
quired, the Assistant Administrator
will issue a general incidental take
permit. To be covered by a general in-
cidental take permit, each individual
conducting the activity must have a
certificate of inclusion issued under
paragraph (f) of this section.

(b) Permit application procedures. Ap-
plications should be sent to the Assist-
ant Administrator. The Assistant Ad-
ministrator shall determine the suffi-
ciency of the application in accordance
with the requirements of this section.
At least 120 days should be allowed for
processing. Each application must be
signed and dated and must include the
following:

(1) The type of application, either:
(i) Application for an Individual Inci-

dental Take Permit under the Act; or
(ii) Application for a General Inci-

dental Take Permit under the Act;
(2) The name, address, and telephone

number of the applicant. If the appli-
cant is a partnership or a corporate en-
tity or is representing a group or an or-
ganization, the applicable details;

(3) The species or stocks, by common
and scientific name, and a description
of the status, distribution, seasonal
distribution, habitat needs, feeding
habits and other biological require-
ments of the affected species or stocks;

(4) A detailed description of the pro-
posed activity, including the antici-
pated dates, duration, and specific lo-
cation. If the request is for a general
incidental take permit, an estimate of
the total level of activity expected to
be conducted;

(5) A conservation plan, based on the
best scientific and commercial data
available, which specifies the fol-
lowing:

(i) The anticipated impact (i.e.,
amount, extent, and type of antici-
pated taking) of the proposed activity
on the species or stocks;

(ii) The anticipated impact of the
proposed activity on the habitat of the

species or stocks and the likelihood of
restoration of the affected habitat;

(iii) The steps (specialized equip-
ment, methods of conducting activi-
ties, or other means) that will be taken
to monitor, minimize, and mitigate
such impacts, and the funding avail-
able to implement such measures;

(iv) The alternative actions to such
taking that were considered and the
reasons why those alternatives are not
being used; and

(v) A list of all sources of data used
in preparation of the plan, including
reference reports, environmental as-
sessments and impact statements, and
personal communications with recog-
nized experts on the species or activity
who may have access to data not pub-
lished in current literature.

(c) Issuance criteria. (1) In deter-
mining whether to issue a permit, the
Assistant Administrator will consider
the following:

(i) The status of the affected species
or stocks;

(ii) The potential severity of direct,
indirect, and cumulative impacts on
the species or stocks and habitat as a
result of the proposed activity;

(iii) The availability of effective
monitoring techniques;

(iv) The use of the best available
technology for minimizing or miti-
gating impacts; and

(v) The views of the public, sci-
entists, and other interested parties
knowledgeable of the species or stocks
or other matters related to the applica-
tion.

(2) To issue the permit, the Assistant
Administrator must find that—

(i) The taking will be incidental;
(ii) The applicant will, to the max-

imum extent practicable, monitor,
minimize, and mitigate the impacts of
such taking;

(iii) The taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;

(iv) The applicant has amended the
conservation plan to include any meas-
ures (not originally proposed by the ap-
plicant) that the Assistant Adminis-
trator determines are necessary or ap-
propriate; and

(v) There are adequate assurances
that the conservation plan will be
funded and implemented, including any
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measures required by the Assistant Ad-
ministrator.

(d) Permit conditions. In addition to
the general conditions set forth in this
part, every permit issued under this
section will contain such terms and
conditions as the Assistant Adminis-
trator deems necessary and appro-
priate, including, but not limited to
the following:

(1) Reporting requirements or rights
of inspection for determining whether
the terms and conditions are being
complied with;

(2) The species and number of ani-
mals covered;

(3) The authorized method of taking;
(4) The procedures to be used to han-

dle or dispose of any animals taken;
and

(5) The payment of an adequate fee to
the National Marine Fisheries Service
to process the application.

(e) Duration of permits. The duration
of permits issued under this section
will be such as to provide adequate as-
surances to the permit holder to com-
mit funding necessary for the activities
authorized by the permit, including
conservation activities. In determining
the duration of a permit, the Assistant
Administrator will consider the dura-
tion of the proposed activities, as well
as the possible positive and negative
effects on listed species associated with
issuing a permit of the proposed dura-
tion, including the extent to which the
conservation plan is likely to enhance
the habitat of the endangered species
or to increase the long-term surviv-
ability of the species.

(f) Certificates of inclusion. (1) Any in-
dividual who wishes to conduct an ac-
tivity covered by a general incidental
take permit must apply to the Assist-
ant Administrator for a Certificate of
Inclusion. Each application must be
signed and dated and must include the
following:

(i) The general incidental take per-
mit under which the applicant wants
coverage;

(ii) The name, address, and telephone
number of the applicant. If the appli-
cant is a partnership or a corporate en-
tity, the applicable details;

(iii) A description of the activity the
applicant seeks to have covered under
the general incidental take permit, in-

cluding the anticipated dates, dura-
tion, and specific location; and

(iv) A signed certification that the
applicant has read and understands the
general incidental take permit and the
conservation plan, will comply with
their terms and conditions, and will
fund and implement applicable meas-
ures of the conservation plan.

(2) To issue a Certificate of Inclusion,
the Assistant Administrator must find
that:

(i) The applicant will be engaged in
the activity covered by the general per-
mit, and

(ii) The applicant has made adequate
assurances that the applicable meas-
ures of the conservation plan will be
funded and implemented.

(g) Assurances provided to permittee in
case of changed or unforeseen cir-
cumstances. The assurances in this
paragraph (g) apply only to incidental
take permits issued in accordance with
paragraph (c) of this section where the
conservation plan is being properly im-
plemented, and apply only with respect
to species adequately covered by the
conservation plan. These assurances
cannot be provided to Federal agencies.
This rule does not apply to incidental
take permits issued prior to March 25,
1998. The assurances provided in inci-
dental take permits issued prior to
March 25, 1998, remain in effect, and
those permits will not be revised as a
result of this rulemaking.

(1) Changed circumstances provided for
in the plan. If additional conservation
and mitigation measures are deemed
necessary to respond to changed cir-
cumstances and were provided for in
the plan’s operating conservation pro-
gram, the permittee will implement
the measures specified in the plan.

(2) Changed circumstances not provided
for in the plan. If additional conserva-
tion and mitigation measures are
deemed necessary to respond to
changed circumstances and such meas-
ures were not provided for in the plan’s
operating conservation program,
NMFS will not require any conserva-
tion and mitigation measures in addi-
tion to those provided for in the plan
without the consent of the permittee,
provided the plan is being properly im-
plemented.
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(3) Unforeseen circumstances. (i) In ne-
gotiating unforeseen circumstances,
NMFS will not require the commit-
ment of additional land, water, or fi-
nancial compensation or additional re-
strictions on the use of land, water, or
other natural resources beyond the
level otherwise agreed upon for the spe-
cies covered by the conservation plan
without the consent of the permittee.

(ii) If additional conservation and
mitigation measures are deemed nec-
essary to respond to unforeseen cir-
cumstances, NMFS may require addi-
tional measures of the permittee where
the conservation plan is being properly
implemented. However, such additional
measures are limited to modifications
within any conserved habitat areas or
to the conservation plan’s operating
conservation program for the affected
species. The original terms of the con-
servation plan will be maintained to
the maximum extent possible. Addi-
tional conservation and mitigation
measures will not involve the commit-
ment of additional land, water, or fi-
nancial compensation or additional re-
strictions on the use of land, water, or
other natural resources otherwise
available for development or use under
the original terms of the conservation
plan without the consent of the per-
mittee.

(iii) NMFS has the burden of dem-
onstrating that unforeseen cir-
cumstances exist, using the best sci-
entific and commercial data available.
These findings must be clearly docu-
mented and based upon reliable tech-
nical information regarding the status
and habitat requirements of the af-
fected species. NMFS will consider, but
not be limited to, the following factors:

(A) Size of the current range of the
affected species;

(B) Percentage of range adversely af-
fected by the conservation plan;

(C) Percentage of range conserved by
the conservation plan;

(D) Ecological significance of that
portion of the range affected by the
conservation plan;

(E) Level of knowledge about the af-
fected species and the degree of speci-
ficity of the species’ conservation pro-
gram under the conservation plan; and

(F) Whether failure to adopt addi-
tional conservation measures would ap-

preciably reduce the likelihood of sur-
vival and recovery of the affected spe-
cies in the wild.

(h) Nothing in this rule will be con-
strued to limit or constrain the Assist-
ant Administrator, any Federal, State,
local, or Tribal government agency, or
a private entity, from taking addi-
tional actions at his or her own ex-
pense to protect or conserve a species
included in a conservation plan.

§ 222.308 Permits for scientific pur-
poses or for the enhancement of
propagation or survival of species.

(a) Scope. The Assistant Adminis-
trator may issue permits for scientific
purposes or for the enhancement of the
propagation or survival of the affected
endangered or threatened species in ac-
cordance with the regulations in parts
222, 223, and 224 of this chapter and
under such terms and conditions as the
Assistant Administrator may pre-
scribe, authorizing the taking, impor-
tation, or other acts otherwise prohib-
ited by section 9 of the Act. Within the
jurisdication of a State, more restric-
tive state laws or regulations in regard
to endangered species shall prevail in
regard to taking. Proof of compliance
with applicable state laws will be re-
quired before a permit will be issued.

(b) Application procedures. Any person
desiring to obtain such a permit may
make application therefor to the As-
sistant Administrator. Permits for ma-
rine mammals shall be issued in ac-
cordance with the provisions of part
216, subpart D of this chapter. Permits
relating to sea turtles may involve the
Fish and Wildlife Service, in which
case the applicant shall follow the pro-
cedures set out in § 222.309. The fol-
lowing information will be used as the
basis for determining whether an appli-
cation is complete and whether a per-
mit for scientific purposes or for en-
hancement of propagation or survival
of the affected species should be issued
by the Assistant Administrator. An ap-
plication for a permit shall provide the
following information and such other
information that the Assistant Admin-
istrator may require:

(1) Title, as applicable, either—
(i) Application for permit for sci-

entific purposes under the Act; or
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Sec. 1539. Exceptions
(a) Permits

(1) The Secretary may permit, under such terms and conditions as he shall prescribe -

(A) any act otherwise prohibited by section 1538 of this title
for scientific purposes or to enhance the propagation or survival
of the affected species, including, but not limited to, acts
necessary for the establishment and maintenance of experimental
populations pursuant to subsection (j) of this section; or

■   

(B) any taking otherwise prohibited by section 1538(a)(1)(B) of
this title if such taking is incidental to, and not the purpose
of, the carrying out of an otherwise lawful activity.

■   

❍   

(2)

(A) No permit may be issued by the Secretary authorizing any taking referred to in
paragraph (1)(B) unless the applicant therefor submits to the Secretary a conservation
plan that specifies -

(i) the impact which will likely result from such taking;■   

(ii) what steps the applicant will take to minimize and
mitigate such impacts, and the funding that will be available to
implement such steps;

■   

(iii) what alternative actions to such taking the applicant
considered and the reasons why such alternatives are not being
utilized; and
(iv) such other measures that the Secretary may require as
being necessary or appropriate for purposes of the plan.

■   

■   

(B) If the Secretary finds, after opportunity for public comment, with respect to a
permit application and the related conservation plan that -

(i) the taking will be incidental;■   

(ii) the applicant will, to the maximum extent practicable,
minimize and mitigate the impacts of such taking;

■   

(iii) the applicant will ensure that adequate funding for the
plan will be provided;

■   

(iv) the taking will not appreciably reduce the likelihood of
the survival and recovery of the species in the wild; and
(v) the measures, if any, required under subparagraph (A)(iv)
will be met; and he has received such other assurances as he may require that
the plan will be implemented, the Secretary shall issue the permit. The permit
shall contain such terms and conditions as the Secretary deems necessary or
appropriate to carry out the purposes of this paragraph, including, but not
limited to, such reporting requirements as the Secretary deems necessary for
determining whether such terms and conditions are being complied with.

■   

■   

(C) The Secretary shall revoke a permit issued under this paragraph if he finds that■   

❍   

●   
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the permittee is not complying with the terms and conditions of the permit.

(b) Hardship exemptions

(1) If any person enters into a contract with respect to a species of fish or wildlife or plant
before the date of the publication in the Federal Register of notice of consideration of that
species as an endangered species and the subsequent listing of that species as an endangered
species pursuant to section 1533 of this title will cause undue economic hardship to such
person under the contract, the Secretary, in order to minimize such hardship, may exempt
such person from the application of section 1538(a) of this title to the extent the Secretary
deems appropriate if such person applies to him for such exemption and includes with such
application such information as the Secretary may require to prove such hardship; except
that (A) no such exemption shall be for a duration of more than one year from the date of
publication in the Federal Register of notice of consideration of the species concerned, or
shall apply to a quantity of fish or wildlife or plants in excess of that specified by the
Secretary; (B) the one-year period for those species of fish or wildlife listed by the Secretary
as endangered prior to December 28, 1973, shall expire in accordance with the terms of
section 668cc-3 [1] of this title; and (C) no such exemption may be granted for the
importation or exportation of a specimen listed in Appendix I of the Convention which is to
be used in a commercial activity.

❍   

(2) As used in this subsection, the term ''undue economic hardship'' shall include, but not be
limited to:

(A) substantial economic loss resulting from inability caused
by this chapter to perform contracts with respect to species of
fish and wildlife entered into prior to the date of publication
in the Federal Register of a notice of consideration of such
species as an endangered species;

■   

(B) substantial economic loss to persons who, for the year
prior to the notice of consideration of such species as an
endangered species, derived a substantial portion of their income
from the lawful taking of any listed species, which taking would
be made unlawful under this chapter; or

■   

(C) curtailment of subsistence taking made unlawful under this
chapter by persons (i) not reasonably able to secure other
sources of subsistence; and (ii) dependent to a substantial
extent upon hunting and fishing for subsistence; and (iii) who
must engage in such curtailed taking for subsistence purposes.

■   

❍   

(3) The Secretary may make further requirements for a showing of undue economic
hardship as he deems fit. Exceptions granted under this section may be limited by the
Secretary in his discretion as to time, area, or other factor of applicability.

❍   

●   

(c) Notice and review
The Secretary shall publish notice in the Federal Register of each application for an exemption or
permit which is made under this subsection. Each notice shall invite the submission from
interested parties, within thirty days after the date of the notice, of written data, views, or
arguments with respect to the application; except that such thirty-day period may be waived by the

●   
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Secretary in an emergency situation where the health or life of an endangered animal is threatened
and no reasonable alternative is available to the applicant, but notice of any such waiver shall be
published by the Secretary in the Federal Register within ten days following the issuance of the
exemption or permit. Information received by the Secretary as a part of any application shall be
available to the public as a matter of public record at every stage of the proceeding.

(d) Permit and exemption policy
The Secretary may grant exceptions under subsections (a)(1)(A) and (b) of this section only if he
finds and publishes his finding in the Federal Register that (1) such exceptions were applied for in
good faith, (2) if granted and exercised will not operate to the disadvantage of such endangered
species, and (3) will be consistent with the purposes and policy set forth in section 1531 of this
title.

●   

(e) Alaska natives

(1) Except as provided in paragraph (4) of this subsection the provisions of this chapter shall
not apply with respect to the taking of any endangered species or threatened species, or the
importation of any such species taken pursuant to this section, by -

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native who
resides in Alaska; or

■   

(B) any non-native permanent resident of an Alaskan native
village; if such taking is primarily for subsistence purposes. Non-edible byproducts of
species taken pursuant to this section may be sold in interstate commerce when made
into authentic native articles of handicrafts and clothing; except that the provisions of
this subsection shall not apply to any non-native resident of an Alaskan native village
found by the Secretary to be not primarily dependent upon the taking of fish and
wildlife for consumption or for the creation and sale of authentic native articles of
handicrafts and clothing.

■   

❍   

(2) Any taking under this subsection may not be accomplished in a wasteful manner.❍   

(3) As used in this subsection -

(i) The term ''subsistence'' includes selling any edible
portion of fish or wildlife in native villages and towns in
Alaska for native consumption within native villages or towns;
and
(ii) The term ''authentic native articles of handicrafts and
clothing'' means items composed wholly or in some significant
respect of natural materials, and which are produced, decorated,
or fashioned in the exercise of traditional native handicrafts
without the use of pantographs, multiple carvers, or other mass
copying devices. Traditional native handicrafts include, but are
not limited to, weaving, carving, stitching, sewing, lacing,
beading, drawing, and painting.

■   

❍   

(4) Notwithstanding the provisions of paragraph (1) of this subsection, whenever the
Secretary determines that any species of fish or wildlife which is subject to taking under the
provisions of this subsection is an endangered species or threatened species, and that such
taking materially and negatively affects the threatened or endangered species, he may

❍   

●   
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prescribe regulations upon the taking of such species by any such Indian, Aleut, Eskimo, or
non-Native Alaskan resident of an Alaskan native village. Such regulations may be
established with reference to species, geographical description of the area included, the
season for taking, or any other factors related to the reason for establishing such regulations
and consistent with the policy of this chapter. Such regulations shall be prescribed after a
notice and hearings in the affected judicial districts of Alaska and as otherwise required by
section 1373 of this title, and shall be removed as soon as the Secretary determines that the
need for their impositions has disappeared.

(f) Pre-Act endangered species parts exemption; application and
certification; regulation; validity of sales contract;
separability; renewal of exemption; expiration of renewal
certification

(1) As used in this subsection -

(A) The term ''pre-Act endangered species part'' means -

(i) any sperm whale oil, including derivatives thereof, which
was lawfully held within the United States on December 28,
1973, in the course of a commercial activity; or

■   

(ii) any finished scrimshaw product, if such product or the
raw material for such product was lawfully held within the
United States on December 28, 1973, in the course of a
commercial activity.

■   

■   

(B) The term ''scrimshaw product'' means any art form which
involves the substantial etching or engraving of designs upon, or
the substantial carving of figures, patterns, or designs from,
any bone or tooth of any marine mammal of the order Cetacea. For
purposes of this subsection, polishing or the adding of minor
superficial markings does not constitute substantial etching,
engraving, or carving.

■   

❍   

(2) The Secretary, pursuant to the provisions of this subsection, may exempt, if such
exemption is not in violation of the Convention, any pre-Act endangered species part from
one or more of the following prohibitions:

(A) The prohibition on exportation from the United States set
forth in section 1538(a)(1)(A) of this title.

■   

(B) Any prohibition set forth in section 1538(a)(1)(E) or (F)
of this title.

■   

❍   

(3) Any person seeking an exemption described in paragraph (2) of this subsection shall
make application therefor to the Secretary in such form and manner as he shall prescribe,
but no such application may be considered by the Secretary unless the application -

(A) is received by the Secretary before the close of the
one-year period beginning on the date on which regulations
promulgated by the Secretary to carry out this subsection first
take effect;

■   

❍   

●   
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(B) contains a complete and detailed inventory of all pre-Act
endangered species parts for which the applicant seeks exemption;

■   

(C) is accompanied by such documentation as the Secretary may
require to prove that any endangered species part or product
claimed by the applicant to be a pre-Act endangered species part
is in fact such a part; and
(D) contains such other information as the Secretary deems
necessary and appropriate to carry out the purposes of this
subsection.

■   

(4) If the Secretary approves any application for exemption made under this subsection, he
shall issue to the applicant a certificate of exemption which shall specify -

(A) any prohibition in section 1538(a) of this title which is
exempted;

■   

(B) the pre-Act endangered species parts to which the exemption
applies;

■   

(C) the period of time during which the exemption is in effect,
but no exemption made under this subsection shall have force and
effect after the close of the three-year period beginning on the
date of issuance of the certificate unless such exemption is
renewed under paragraph (8); and
(D) any term or condition prescribed pursuant to paragraph
(5)(A) or (B), or both, which the Secretary deems necessary or
appropriate.

■   

❍   

(5) The Secretary shall prescribe such regulations as he deems necessary and appropriate to
carry out the purposes of this subsection. Such regulations may set forth -

(A) terms and conditions which may be imposed on applicants for
exemptions under this subsection (including, but not limited to,
requirements that applicants register inventories, keep complete
sales records, permit duly authorized agents of the Secretary to
inspect such inventories and records, and periodically file
appropriate reports with the Secretary); and
(B) terms and conditions which may be imposed on any subsequent
purchaser of any pre-Act endangered species part covered by an
exemption granted under this subsection; to insure that any such part so exempted is
adequately accounted for and not disposed of contrary to the provisions of this
chapter. No regulation prescribed by the Secretary to carry out the purposes of this
subsection shall be subject to section 1533(f)(2)(A)(i) of this title.

■   

❍   

(6)

(A) Any contract for the sale of pre-Act endangered species parts which is entered
into by the Administrator of General Services prior to the effective date of this
subsection and pursuant to the notice published in the Federal Register on January 9,
1973, shall not be rendered invalid by virtue of the fact that fulfillment of such
contract may be prohibited under section 1538(a)(1)(F) of this title.

■   

❍   
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(B) In the event that this paragraph is held invalid, the validity of the remainder of
this chapter, including the remainder of this subsection, shall not be affected.

■   

(7) Nothing in this subsection shall be construed to -

(A) exonerate any person from any act committed in violation of
paragraphs (1)(A), (1)(E), or (1)(F) of section 1538(a) of this
title prior to July 12, 1976; or

■   

(B) immunize any person from prosecution for any such act.■   

❍   

(8)

(A)

(i) [2] Any valid certificate of exemption which was renewed after October 13,
1982, and was in effect on March 31, 1988, shall be deemed to be renewed for
a six-month period beginning on October 7, 1988. Any person holding such a
certificate may apply to the Secretary for one additional renewal of such
certificate for a period not to exceed 5 years beginning on October 7, 1988.
[2] So in original. No cl. (ii) has been enacted.

■   

■   

(B) If the Secretary approves any application for renewal of an exemption under this
paragraph, he shall issue to the applicant a certificate of renewal of such exemption
which shall provide that all terms, conditions, prohibitions, and other regulations
made applicable by the previous certificate shall remain in effect during the period of
the renewal.

■   

(C) No exemption or renewal of such exemption made under this subsection shall
have force and effect after the expiration date of the certificate of renewal of such
exemption issued under this paragraph.

■   

(D) No person may, after January 31, 1984, sell or offer for sale in interstate or
foreign commerce, any pre-Act finished scrimshaw product unless such person holds
a valid certificate of exemption issued by the Secretary under this subsection, and
unless such product or the raw material for such product was held by such person on
October 13, 1982.

■   

❍   

(g) Burden of proof
In connection with any action alleging a violation of section 1538 of this title, any person claiming
the benefit of any exemption or permit under this chapter shall have the burden of proving that the
exemption or permit is applicable, has been granted, and was valid and in force at the time of the
alleged violation.

●   

(h) Certain antique articles; importation; port designation;
application for return of articles

(1) Sections 1533(d) and 1538(a) and (c) of this title do not apply to any article which -

(A) is not less than 100 years of age;■   

(B) is composed in whole or in part of any endangered species
or threatened species listed under section 1533 of this title;

■   

(C) has not been repaired or modified with any part of any such
species on or after December 28, 1973; and

■   

❍   

●   
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(D) is entered at a port designated under paragraph (3).

(2) Any person who wishes to import an article under the exception provided by this
subsection shall submit to the customs officer concerned at the time of entry of the article
such documentation as the Secretary of the Treasury, after consultation with the Secretary of
the Interior, shall by regulation require as being necessary to establish that the article meets
the requirements set forth in paragraph (1)(A), (B), and (C).

❍   

(3) The Secretary of the Treasury, after consultation with the Secretary of the Interior, shall
designate one port within each customs region at which articles described in paragraph
(1)(A), United States.

❍   

(4) Any person who imported, after December 27, 1973, and on or before November 10,
1978, any article described in paragraph (1) which -

(A) was not repaired or modified after the date of importation
with any part of any endangered species or threatened species
listed under section 1533 of this title;

■   

(B) was forfeited to the United States before November 10,
1978, or is subject to forfeiture to the United States on such
date of enactment, pursuant to the assessment of a civil penalty
under section 1540 of this title; and
(C) is in the custody of the United States on November 10,
1978; may, before the close of the one-year period beginning on November 10, 1978,
make application to the Secretary for return of the article. Application shall be made
in such form and manner, and contain such documentation, as the Secretary
prescribes. If on the basis of any such application which is timely filed, the Secretary
is satisfied that the requirements of this paragraph are met with respect to the article
concerned, the Secretary shall return the article to the applicant and the importation of
such article shall, on and after the date of return, be deemed to be a lawful importation
under this chapter.

■   

❍   

(i) Noncommercial transshipments
Any importation into the United States of fish or wildlife shall, if -

(1) such fish or wildlife was lawfully taken and exported from
the country of origin and country of reexport, if any;

❍   

(2) such fish or wildlife is in transit or transshipment
through any place subject to the jurisdiction of the United
States en route to a country where such fish or wildlife may be
lawfully imported and received;

❍   

(3) the exporter or owner of such fish or wildlife gave
explicit instructions not to ship such fish or wildlife through
any place subject to the jurisdiction of the United States, or
did all that could have reasonably been done to prevent
transshipment, and the circumstances leading to the transshipment
were beyond the exporter's or owner's control;

❍   

(4) the applicable requirements of the Convention have been
satisfied; and

❍   

●   

US Code : Title 16, Section 1539

http://www4.law.cornell.edu/uscode/16/1533.html
http://www4.law.cornell.edu/uscode/16/1540.html


(5) such importation is not made in the course of a commercial
activity, be an importation not in violation of any provision of this chapter or any regulation
issued pursuant to this chapter while such fish or wildlife remains in the control of the
United States Customs Service.

(j) Experimental populations■   

(1) For purposes of this subsection, the term ''experimental population'' means any
population (including any offspring arising solely therefrom) authorized by the Secretary for
release under paragraph (2), but only when, and at such times as, the population is wholly
separate geographically from nonexperimental populations of the same species.

❍   

(2)

(A) The Secretary may authorize the release (and the related transportation) of any
population (including eggs, propagules, or individuals) of an endangered species or a
threatened species outside the current range of such species if the Secretary
determines that such release will further the conservation of such species.

■   

(B) Before authorizing the release of any population under subparagraph (A), the
Secretary shall by regulation identify the population and determine, on the basis of the
best available information, whether or not such population is essential to the
continued existence of an endangered species or a threatened species.

■   

(C) For the purposes of this chapter, each member of an experimental population shall
be treated as a threatened species; except that -

■   

❍   

(i) solely for purposes of section 1536 of this title (other
than subsection (a)(1) thereof), an experimental population
determined under subparagraph (B) to be not essential to the
continued existence of a species shall be treated, except when it
occurs in an area within the National Wildlife Refuge System or
the National Park System, as a species proposed to be listed
under section 1533 of this title; and
(ii) critical habitat shall not be designated under this
chapter for any experimental population determined under
subparagraph (B) to be not essential to the continued existence
of a species.

(3) The Secretary, with respect to populations of endangered species or threatened species
that the Secretary authorized, before October 13, 1982, for release in geographical areas
separate from the other populations of such species, shall determine by regulation which of
such populations are an experimental population for the purposes of this subsection and
whether or not each is essential to the continued existence of an endangered species or a
threatened species.

❍   

●   
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 072701E]

Proposed Information Collection;
Comment Request; Permits for
Incidental Taking of Endangered or
Threatened Species

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104–13 (44 U.S.C. 3506
(c)(2)(A)).

DATES: Written comments must be
submitted on or before October 1, 2001.
ADDRESSES: Direct all written comments
to Madeleine Clayton, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6086,
14th and Constitution Avenue NW,
Washington DC 20230 (or via Internet at
MClayton@doc.gov).
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Lamont Jackson, F/PR3
Room 13632, 1315 East-West Highway,
Silver Spring MD 20910–3282 (phone
301–713–1401, ext. 150).
SUPPLEMENTARY INFORMATION:

I. Abstract

The Endangered Species Act of 1973
(ESA; 16 U.S.C. 1531 et. seq.) imposed
prohibitions against the taking of
endangered species. In 1982, Congress
revised the ESA to allow permits
authorizing the taking of endangered
species incidental to otherwise lawful
activities. The corresponding
regulations (50 CFR 222.222)
established procedures for persons to
apply for such a permit. In addition, the
regulations set forth specific reporting
requirements for such permit holders.

The regulations contain three sets of
information collections: (l) applications
for incidental take permits, (2)
applications for certificates of inclusion,
and (3) reporting requirements for
permits issued. Certificates of inclusion
are only required if a general permit is
issued to a representative of a group of
potential permit applicants, rather than

requiring each entity to apply for and
receive a permit. There are currently no
general incidental take permits, and no
certificates of inclusion, and none are
expected in the next 3 years.

The required information is used to
evaluate the impacts of the proposed
activity on endangered species, to make
the determinations required by the ESA
prior to issuing a permit, and to
establish appropriate permit conditions.

When a species is listed as threatened,
section 4(d) of the ESA requires the
Secretary to issue whatever regulations
are deemed necessary or advisable to
provide for conservation of the species.
In many cases those regulations reflect
blanket application of the section 9 take
prohibition. However, in an interim rule
for protection of listed coho salmon,
NMFS recognized certain exceptions to
that prohibition, including one for
restoration actions taken in accord with
approved watershed action plans in
Oregon or California. While watershed
plans are prepared for other purposes in
coordination with or fulfillment of
various state programs, a watershed
group wishing to take advantage of the
exception for restoration activities
(rather than obtaining a section 10
permit) would have to submit the plan
for NMFS review.

II. Method of Collection
Permit or certificate applicants must

submit an application to NMFS,
including all appropriate information
listed on the instructions. These
instructions are a user-friendly version
of the requirements at 50 CFR 222.22 (b)
for applications for incidental take
permits.

Once issued, the permit requires that
permit holders submit an annual report
on activities. These reports must
include information on: the activity
causing incidental take, any endangered
species taken (species, dates, location,
and condition of animal), and the status
of implementing a conservation plan to
offset the impact to the species.

For watershed plans, a watershed
council or other local group would
submit its watershed plan to NMFS (and
the state) for review against state
guidance which meets the standards of
50 CFR 222.22 (c). If the plan is found
consistent with the state guidance, the
group would not need to apply for a
section 10 permit for any incidental take
that might be associated with a
restoration action called for in the plan.
No annual or other reporting is
associated with the restoration activity
exception.

III. Data
OMB Number: 0648–0230.

Form Number: None.
Type of Review: Regular submission.
Affected Public: Individuals or

households, business or other for-profit
organizations, not-for-profit institutions,
and state, local, or tribal government.

Estimated Number of Respondents:
11.

Estimated Time Per Response: 80
hours for a permit application
(including Habitat Conservation Plans),
30 minutes for an application for a
Certificate of Inclusion; 8 hours for a
permit report, and 10 hours for a
watershed plan.

Estimated Total Annual Burden
Hours: 880.

Estimated Total Annual Cost to
Public: $15,840.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: July 27, 2001.
Madeleine Clayton,
Departmental Paperwork Clearance Officer,
Office of the Chief Information Officer.
[FR Doc. 01–19357 Filed 8–1–01; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 072701F]

Proposed Information Collection;
Comment Request; U.S. Fishermen
Fishing in Russian Waters

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Notice.
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